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NOTE AND COMMENT 499 

acres, was held to include an unsurveyed point running beyond the meander 
line into a lake, and containing 25 acres, Mitchell v. Stnale, 140 U. S. 406; 
tut, on the whole, its application has resulted in giving, what was evidently 
contemplated, a water frontage simply. 

Where, however, the surveyor has merely drawn on his imagination, and 
has thus found a lake more than twice its actual size, as was apparently 
done in the principal case, Security Land & Exploration Co. v. Burns, 
supra; or has found a lake in front of certain fractional lots, where in fact 
there was none, Live Stock Co. v. Springer, supra; or has imagined that a 
temporary body of water is a permanent lake proper to be meandered, 
Schlosset v. Hemphill, supra; the general rule cannot be applied, and in 
such cases the pretended meander line must be taken as the boundary line. 
But, while these seem clear cases of gross error.'almost fraud, on the part of 
the government surveyors, the decisions in general still seem to give no 
definite answer to the question, how near the actual water line must the 
meander line approach in order that the general rule, rather than its excep- 
tion as illustrated by these decisions, shall apply? 

Of course, where there are no such errors, and it clearly appears to have 
been the intention, when the survey, maps and patents are compared, not to 
convey the government's title beyond the meander line, the latter should be 
taken as the boundary; as where over 4,000 acres lay between the meandered 
line and the open waters of Lake Erie, and the survey stopped at the border of 
this area, which the surveyor called "impassable marsh and water." Niles 
v. Cedar Point Club, 54 U. S. App. 668, 85 Fed. R. 45, 175 U. S. 300. 



Larcsny — Animals Fer^S Nature— Fish in Net. — The somewhat 
unusual question, when animals ferce natures become the subject of larceny, 
was involved in the recent case of State v. Shaw (1902), — Ohio St. — , 65 
N. E. Rep. 875. The defendant was indicted for the larceny of fish "of the 
personal property of" certain persons. The latter were fishermen, and had 
set pound nets in Lake Erie, and the larceny alleged consisted of going to 
these nets, lifting them, and taking the fish confined therein. It appeared 
that each of these pound nets consisted of a net, or pot, about twenty-eight 
feet square, sunk into the water with its sides extending about four feet above 
the surface; the net or pot had an entrance in the shape of a tunnel, about 
two feet ten inches in diameter, and extending into the net or pot five or six 
feet; from the outer opening of this tunnel, a long arm or wing of net 
extended in such form as naturally to turn the fish approaching it toward and 
in the direction of the tunnel ; passing through this tunnel the fish came into 
the pound net or pot; the tunnel is always open, so that a fish which has 
come into the pot can escape by the same passage through which it came if it 
can only find the opening, but in fact, by reason of its extension into the 
interior of the pot, very few fish find the opening and escape. In stormy 
weather fish sometimes escape over the top. The trial court directed a ver- 
dict for defendant, to which the state excepted, and the exceptions were sus- 
tained by the supreme court. 

Said the supreme court, per Davis, J. : ' 'Fish are feres natures; yet 'where 
the animals or other creatures are not domestic, but are ferez natures, larceny 
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may, notwithstanding, be committed of them, if they are fit for food of man 
and dead, reclaimed (and known to be so) or confined. Thus . . fish 
in a tank or net, or, as it seems, in any other enclosed place which is private 
property, and where they may be taken at any time at the pleasure of the 
owner . . . the taking of them with felonious intent will be 

larceny.' 2 Russ. Cr., 83. 'Fish confined in a tank or net are sufficiently 
secured.' 2 Bishop Cr. Law, I 775. 

"The trial judge seems to have directed the jury to return a verdict of 
'not guilty' on the theory that the fish must have been confined so that 
there was absolutely no possibility of escape. We think that this doctrine 
is both unnecessarily technical and erroneous. For example, bees in a hive 
may be the subject of larceny, yet it is possible for the bees to leave the hive 
by the same place at which they entered. To acquire a property right 
in animals ferce natura, the pursuer must bring them into his power and con- 
trol, and so maintain his control as to show that he does not intend to aban- 
don, them again to the world at large. When he has confined them within 
his own private enclosure where he may subject them to his own use at his 
pleasure, and maintains reasonable precautions to prevent escape, they are so 
impressed with his proprietorship that a felonious taking of them from his 
enclosure, whether trap, cage, park, net, or whatever it may be, will be lar- 
ceny. For such cases, as is clearly shown by the authorities above quoted, 
the law does not require absolute security against the possibility of escape, 
and none of the authorities cited for the defendants in error, except Norton 
v. Ladd, 5 N. H. 203, 20 Am. Dec. 573, sustain their contention. Young v. 
Hichens, 6 Ad. & Ell. N. S. 606, 51 Eng. Com. L. 605, is not applicable to 
this case. That was an action for the conversion of fish which were never in 
the plaintiff's net, but had been frightened away from entering into the plain- 
tiff's net by the defendant and caught in his own net. 

"In the present case the ifish were not at large in Lake Erie. They were 
confined in nets, from which it was not absolutely impossible for them to 
escape, yet it was practically so impossible ; for it seems that under ordinary 
circumstances few, if any, of the fish escape. The fish that were taken had 
not escaped, and it does not appear that they would have escaped, or even 
that they probably would have escaped. They were so safely secured that the 
owners of the nets could have taken them out of the water at will, as readily 
as the defendants did. The possession of the owners of the nets was so com- 
plete and certain that the defendants went to the nets and raised them with 
absolute assurance that they could get the fish that were in them. We think, 
therefore, that the owners of the nets, having captured and confined the fish, 
had acquired such a property in them that the taking of them was larceny." 



Constitutional Law — Compelling one to be a Witness against 
Himself by Compelling him to Exhibit his Person for the Purpose 
of Procuring Evidence against him. — This interesting question, somewhat 
analogous to that so fully considered by Mr. Shastid, in his recent 
articles, 1 Michigan Law Review, pp. 193, 297, was ably discussed in an 
exhaustive opinion by Mr. Justice McClain, of the supreme court of Iowa, 
in the late case of State v. Height (1902), — Iowa —,91 N. W. Rep. 935. 
The defendant was charged with statutory assault upon a child, and upon the 



